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While other commentators have offered their own angle as to this disuniformity at a doctrinal and/or normative level, this Article seeks instead to approach it from a descriptive and empirical perspective, by attempting to quantify it numerically. It presents the results of a survey of federal appellate court cases decided after Booker challenging the substantive reasonableness of sentences imposed by the district court. The data suggest that the enormous discretion currently given to judges has resulted in substantial geographic disparity in application of the guidelines, district to district and circuit to circuit.
I. INTRODUCTION
There is an inherent tension between the sentencing uniformity that guideline systems were designed to promote and the judges' ability to craft fair sentences for individual offenders based on their particularized circumstances. Giving too much discretion to the sentencing judge can lead to offenders receiving dissimilar sentences for similar conduct, based solely upon the ideology of the judge that they drew. Giving too little discretion to the sentencing judge can lead to offenders with dissimilar crimes and circumstances receiving the same sentence when different sentences may be more just because the mandatory sentencing scheme failed to consider certain individualized circumstances. The benefits and disadvantages to both discretionary and mandatory sentencing schemes have caused the pendulum to swing repeatedly between the two.
II. HARD CASES, BAD LAW
In 1984, Congress passed the Sentencing Reform Act (SRA). 1 The most important provisions govern the imposition of noncapital sentences in federal court 2 and create the United States Sentencing Commission (USSC). 3 The USSC's mission was to create sentencing guidelines that reduce "unwarranted sentencing disparities" and implement the primary purposes of criminal punishment in a just and rational manner, 4 which led to the adoption of the United States Sentencing Guidelines (USSG) in 1987. Before the USSG were put into place, a wide disparity existed among the sentences given by different judges and even among sentences given by a single judge. 6 There was virtually no substantive appellate review of sentences in federal criminal cases at that time, as long as the sentence imposed was within the applicable statutory range. 7 "Although the appellate courts lacked the power to review . . . the length[ ] of sentences imposed by district courts, they retained some ability to review the process through which sentences were determined. The outer limits of the district court's discretion were set by concepts of due process." 8 The historical underpinnings of the USSC and the guidelines appeared more than a decade before the enactment of the SRA when, in 1973, Marvin E. Frankel published Criminal Sentences: Law Without Order. 9 Judge Frankel proposed three key the 1970s and 1980s, conservatives concerned about what they perceived as too-light sentences from lenient judges and liberals concerned about sentencing disparities joined forces in a sentencing-reform effort that ultimately became guideline sentencing. See JUSTICE KENNEDY COMM'N, ABA, REPORT WITH 745 (1993) ("Prior to the passage of the Sentencing Reform Act, federal judges enjoyed extremely broad discretion in sentencing. A judge could impose any sentence she thought was proper as long as it did not exceed the statutory maximum.").
7. Id. (noting that before the SRA, there was no appellate review of sentencing decisions); Stith & Koh, supra note 5, at 226 ("For over two hundred years, there was virtually no appellate review of the trial judge's exercise of sentencing discretion."); see e.g., Solem v. Helm, 463 U.S. 277, 290 & n.16 (1983) ("[I]t is not the role of an appellate court to substitute its judgment for that of the sentencing court as to the appropriateness of a particular sentence."); Dorszynski v. United States, 418 U.S. 424, 431 (1974) (reiterating the "general proposition that once it is determined that a sentence is within the limitations set forth in the statute under which it is imposed, appellate review is at an end"); Herron v. United States, 551 F.2d 62, 64 (5th Cir. 1977) ("The severity of a sentence imposed within the statutory limits will not be reviewed."); United States v. Cavazos, 530 F.2d 4, 5 (5th Cir. 1976) (refusing to engage in a substantive review of Cavazos's sentence because it was within the applicable statutory range).
See generally Appellate Review of Sentences: A Symposium at the Judicial Conference of the United States Court of Appeals for the Second Circuit, 32 F.R.D. 249 (1962).
8. KENNEDY COMM'N REPORT, supra note 5, at 14 n.17; see, e.g., United States v. Tucker, 404 U.S. 443, 447-49 (1972) (vacating sentences from prior uncounseled convictions on due-process grounds); Townsend v. Burke, 334 U.S. 736, 741 (1948) (holding that a violation of due process occurred when a sentence was based on erroneous factual information); United States v. Clements, 634 F.2d 183, 186 (5th Cir. 1981) (refusing to "review the severity of a sentence imposed within statutory limits," but "carefully scrutiniz[ing] the judicial process by which the punishment was imposed"); United States v. Espinoza, 481 F.2d 553, 558 (5th Cir. 1973) ("[The] discretion [of sentencing judges] is not, and has never been absolute, and while the appellate courts have little if any power to review substantively the length of sentences, it is our duty to insure that rudimentary notions of fairness are observed in the process at which the sentence is determined." (citation omitted)).
See generally MARVIN E. FRANKEL, CRIMINAL SENTENCES: LAW WITHOUT ORDER (1973).
reforms to the federal sentencing system: (1) the creation of a permanent sentencing commission of sentencing experts; (2) the creation of a numerical guideline system; and (3) the requirement of meaningful appellate review of sentencing decisions to ensure a reasonable degree of "consistency and uniformity." 10 The USSG, which went into effect in 1987, provided detailed guidance for federal judges in the exercise of their sentencing authority. 11 Superimposed on the existing, typically broad, indeterminate statutory ranges of punishment was a class of binding, narrower guideline provisions that in many cases were driven by extremely detailed sentencing factors. 12 The guidelines provided that various aggravating and mitigating factors were to be given specific weights (upward or downward adjustments). 13 The guidelines also significantly restricted judges' ability to consider many offenders' personal characteristics, like age, family circumstances, and substance-abuse history, instead focusing on an offender's prior criminal record as the most important factor. 14 In order to "depart" from the prescribed guideline sentence, a district judge had to either justify a departure by reference to factors specified in the Guidelines as appropriate grounds for doing so 15 or certify that "there exist [ed] an aggravating or mitigating circumstance of a kind, or to a degree, not adequately taken into consideration by the Sentencing Commission in formulating the guidelines that should result in a sentence different from that described." 16 10. Id. at 115-19. Judge Frankel's anti-overcriminalization and anti-discrimination proposal, however, was ultimately hijacked by law-and-order politics. See Stith & Koh, supra note 5, at 226 ("The introduction of parole in the federal system in 1910 signified a reduction in formal judicial authority over the duration of prison terms . . . .").
11. See U.S. SENTENCING GUIDELINES MANUAL app. § 5.2 (U.S. SENTENCING COMM'N 1987). 12. See id. § 2D1.1 (providing differing offense levels based on a long list of drug types and quantities).
13. See id. § § 4A1.1, 4A1.3 (requiring that a defendant's sentence be given an upward or downward adjustment for criminal history that is under-or over-represented by the criminalhistory score).
14. Id. § § 5H1.1-1.2; see KENNEDY COMM'N REPORT, supra note 5, at 35-37. Chapter 5, Part H of the guidelines lists factors that the USSC determined were "not ordinarily relevant to the determination of whether a sentence should be outside the applicable guideline range": age; educational and vocational skills; mental and emotional conditions; physical condition; history of substance abuse; employment record; family or community ties; socio-economic status; military record; history of charitable good works; and lack of guidance as a youth. See U.S. SENTENCING GUIDELINES MANUAL § § 5H1.1-1.12. See generally 28 U.S.C. § § 994(d)-(e) (1988) (dictating that certain offender characteristics, like socioeconomic status and family ties, were generally inappropriate considerations).
15. See U.S. SENTENCING GUIDELINES MANUAL § § 5H1.1-1.12 (enumerating permissible grounds for departure from a guideline sentence).
16. 18 U.S.C. § 3553(b)(1) (1988); U.S. SENTENCING GUIDELINES MANUAL § 5K2.0.
In 2005, the pendulum swung back. In the consolidated cases of United States v. Booker and United States v. Fanfan, 17 the Supreme Court's holding on the constitutionality of the guidelines proclaimed that, in some circumstances, judicial fact-finding in connection with mandatory sentencing guidelines violated the Sixth Amendment's jury-trial guarantee. 18 The solution that the Court selected in Booker to remedy the Sixth Amendment problem, however, was to split the baby-attempting to retain the uniform guidance of the sentencing guidelines while increasing the discretion that trial courts had to impose non-guideline sentences in appropriate cases. 19 The resulting remedial holding of Booker rendered the USSG advisory only. 20 While the old mandatory guidelines had required judges to sentence within a narrow guideline range under all but the most extraordinary enumerated circumstances, the new advisory guidelines permit judges to consider the unique characteristics and circumstances of both the 17. 543 U.S. 220, 245, 268 (2005) (holding that the mandatory USSG system violated the Sixth Amendment and instructing that district courts should read the guidelines as "effectively advisory" and that "reasonableness" was the standard controlling appellate review of the sentences that district courts imposed).
18. Id. at 232. There were two opinions for the Court in Booker: (1) Justice Stevens' opinion on behalf of five justices holding that a mandatory guideline system under which a defendant's sentence would be increased on the basis of facts not proven to a jury beyond a reasonable doubt violated the Sixth Amendment (the "constitutional opinion"), id. at 234, and (2) Justice Breyer's opinion on behalf of five justices (only Justice Ginsburg joining both blocs), which held that the remedy for the defect identified in the constitutional opinion was to sever the portion of the SRA that made the guidelines mandatory, thus rendering them "advisory" (the "remedial" opinion), id. at 244-46.
19.
Id. at 245-46.
20.
Id. at 245. Prior to Booker, except when an offender cooperated with the Government against other suspects, departures pursuant to USSG § 5K2.0 represented the primary vehicle by which one party or another could seek relief from a guideline sentence. Id. at 234. USSG § 5K2.0 permitted district courts to depart above or below a guideline sentence when the guidelines failed to adequately take into account an aggravating or mitigating circumstance in an individual case. When it rendered the guidelines advisory, the Booker Court introduced the concept of a variance, which was a second, more discretionary way for district courts to impose sentences outside of the guidelines. Id. at 245-46. The touchstone for a variance is 18 U.S.C. § 3553(a), which authorizes courts to vary from a guideline sentence when such sentence is inconsistent with the sentencing purposes that it sets forth. As Justice Breyer observed in the remedial portion of the Booker opinion: "Section 3553(a) . . . sets forth numerous factors that guide sentencing. Those factors in turn will guide appellate courts . . . in determining whether a sentence is unreasonable." Id. at 261.
In light of their authority to grant both departures and variances, sentencing judges are now required to engage in a multi-step, sequential sentencing process, which includes a calculation of the applicable guideline range, the consideration of any guideline-based departures, and then finally a consideration of any variance pursuant to § 3553(a). While the guidelines do not necessarily reflect all of the § 3553(a) factors, as a practical matter, most variances have a departure analogue in the guidelines. U.S. SENTENCING GUIDELINES MANUAL § § 5K1.1-3.1 (U.S. SEN-TENCING COMM'N 2016).
individual offender and offense committed. 21 With this discretion judges may adjust the severity of sentences accordingly. At the same time, however, to achieve the sentencing uniformity intended by Congress, 22 the Court authorized circuit courts to review sentences for reasonableness. 23 The Court's failure to explain how these two conflicting objectives could and should be balanced (or even to acknowledge the conflict) has resulted in disuniformity within and among the circuits. The lack of uniformity lies in, as Justice Scalia predicted in his dissent from the Court's remedial opinion in Booker, whether the Sixth Amendment requires courts to approve "virtually any sentence within the statutory range that the sentencing court imposes, so long as the district judge goes through the appropriate formalities, such as expressing his consideration of and disagreement with the Guidelines sentence." 24 After Booker, the federal courts of appeal quickly split on the appropriate standard of review for sentences on appeal. In particular, courts differed on whether an in-guideline sentence enjoyed, on review, a presumption of reasonableness. 25 In 2007, the Court compounded rather than resolved this doctrinal confusion when it decided Rita v. United States, 26 which permitted but did not require appellate 22. "The movement towards more determinate sentencing was pursued for the purpose of decreasing or eliminating the judicial discretion that many believed was the primary cause of vast sentencing disparities that were frequently based on race or class." KENNEDY COMM'N RE-PORT, supra note 5, at 59. "It was believed that the reduction or elimination of judicial discretion would result in similarly situated individuals receiving the same sentence." Id. In enacting the SRA, Congress sought to achieve this noble purpose of reducing "unwarranted sentencing disparities among defendants with similar records who [had] been found guilty of similar criminal conduct while maintaining sufficient flexibility to permit individualized sentences when warranted by mitigating or aggravating factors." 28 U.S.C. § 991(b)(1)(B) (2012).
23. See Booker, 543 U.S. at 260-61. 24. Id. at 312 (Scalia, J., dissenting in part) (expressing the view that the Court's remedial opinion, in an attempt to rescue from nullification a statutory scheme designed to eliminate discretionary sentencing, discarded the provisions that eliminated discretionary sentencing and did not even pretend to honor the principle that sentencing discretion was unreviewable except pursuant to specific statutory direction).
25. courts to apply a presumption of reasonableness when reviewing inguideline sentences. 27 According to the Rita Court, this presumption of reasonableness was "not binding," as it was an "appellate court presumption" that applied "only on appellate review." 28 The Court concluded that a presumption of reasonableness was permissible because in-guideline sentences reflected a coincidence of two independent and reasoned judgments: (1) the United States Sentencing Commission having considered the sentence in the abstract and (2) the district judge having considered the sentence in a particular case. 29 The Rita Court did not address the standard of review that an appellate court should apply when reviewing a sentence that varied from the applicable guideline range.
The following term, the plot thickened when the Court decided the companion cases of Gall v. United States 30 and Kimbrough v. United States. 31 Together, these cases established that the Sixth Amendment permitted but did not require district courts to vary from a particular guideline range at sentencing when they disagreed with the policy underlying it. 32 In Kimbrough, the Court left open the possibility of a substantive challenge to an in-guideline sentence and reminded district courts of the limited role that the guidelines were supposed to play at sentencing after Booker, 33 instructing that the guidelines, "for- 27 . Id. at 362-63 (holding that the United States Court of Appeals for the Fourth Circuit properly applied a presumption of reasonableness to Rita's in-guideline sentence because the presumption was not binding, did not reflect strong judicial deference, and merely recognized that a sentencing court's discretionary sentence that was also in accord with the advisory guidelines was probably reasonable).
28. Id. at 347, 351. The sentencing court, however, does not enjoy the benefit of this presumption. Id. at 351. The Court made clear that this presumption of reasonableness was an appellate one, which should not bear on a district court's decision. Id.
29. See id. at 350-51 ("[T]he courts of appeals' 'reasonableness' presumption, rather than having independent legal effect, simply recognizes the real-world circumstance that when the judge's discretionary decision accords with the Commission's view of the appropriate application of § 3553(a) in the mine run of cases, it is probable that the sentence is reasonable."). 30. 552 U.S. 38 (2007). 31. 552 U.S. 85 (2007). 32. Gall, 552 U.S. at 47 (rejecting the Government's argument that district courts could only sentence outside of a guideline range in an "extraordinary" case and holding that the federal courts of appeal were required to review all federal criminal sentences under a deferential abuse-of-discretion standard); Kimbrough, 552 U.S. at 91, 96 (holding that the 100:1 sentencing equivalency for crack and powder cocaine was advisory, like all of the other guidelines under Booker, and the sentencing court did not abuse its discretion in considering the resulting sentencing disparity in imposing a sentence below Kimbrough's applicable guideline range merly mandatory, now serve as one factor among several courts must consider in determining an appropriate sentence." 34 In Gall, the Court affirmed that 18 U.S.C. § 3553(a) was the ultimate sentencing touchstone and that the substantive reasonableness of a sentence should be measured against its factors, noting that the guideline range was simply the "starting point and the initial benchmark" for sentencing and that district courts had to consider all of the § 3553(a) factors to determine the appropriate sentence. 35 The Gall court established that the substantive reasonableness of a sentence was to be reviewed for abuse of discretion, regardless of whether the sentence was "inside, just outside, or significantly outside" of the applicable guideline range. 36 In the wake of these decisions, there has been a great deal of confusion and uncertainty about whether there remains any meaningful appellate review of in-guideline sentences. 37 The effect of these decisions has never been measured empirically.
The recent case of Ahmed Ressam, the "Millenium Bomber," 38 is a good example of how this confusion stemming from Booker and subsequent Supreme Court decisions play out in practice. The judge for 34 . Id. at 90. 35. Gall, 552 U.S. at 49-50. 36. Id. at 41. Gall was convicted of conspiring to distribute narcotics in an enterprise from which he had withdrawn approximately three and a half years earlier. See id. at 41-42. His applicable guideline range was 30-37 months imprisonment, but the district court sentenced him to 36 months probation, finding that his sentence reflected the seriousness of the offense and that imprisonment was unnecessary given both his voluntary withdrawal from the conspiracy and his post-offense conduct, which included earning a college degree and starting his own successful business. See id. at 42-43.
The United States Court of Appeals for the Eight Circuit reversed Gall's sentence, holding that a sentence outside of the guideline range had to be supported by a justification that was "proportional to the extent of the difference between the advisory range and the sentence imposed." Id. at 45 (quoting United States v. Clairborne, 439 F.3d 479, 481 (8th Cir. 2006)). According to the Eighth Circuit, the sentence of probation reflected an "extraordinary" 100% downward variance, which was justified by neither Gall's voluntary withdrawal from the conspiracy nor his youth at the time of the offense. Id. Finding that the extraordinary variance was not supported by "extraordinary circumstances," the court reversed. Id.
The Supreme Court, finding that the Eighth Circuit had failed to give due deference to the district court's sentencing decision, reversed and upheld the original sentence. Gall, 552 U.S. at 41. The Court held that appellate courts could neither require that "extraordinary" circumstances justify a variance nor employ rigid mathematical formulas, such as the percentage of the variance, to determine whether the sentencing court's justifications were sufficiently compelling. Id. at 47. Rather, even though the size of a variance was a "relevant" consideration, courts of appeal must review the final sentence imposed under a deferential abuse of discretion standard. 43 The dissenting judges objected that the court had overstepped its authority by overturning the sentence instead of deferring to the lower court: "Our courts are well equipped to treat each offense and offender individually, and we should not create special sentencing rules and procedures for terrorists." 44 "Most modern theories of punishment attach considerable importance to the concept of proportionality-that more serious crimes warrant more punitive sanctions than less serious crimes, and that comparably serious crimes warrant comparably severe sanctions." 45 The USSG were promulgated in an effort to increase sentencing uniformity. 46 A common criticism of the post-Booker sentencing regime is that advisory guidelines with weak appellate review increases un- warranted sentencing disparities. 47 Gall has emboldened some district courts to exercise greater discretion, while others remain highly guideline bound. This is at least in part because of the "safe harbor" that a guideline sentence can give on appeal. Justice Souter, in his dissenting opinion in Rita, expressed his concern with the "gravitational pull" of the guidelines and the extent to which it could be strengthened by a presumption of reasonableness:
What works on appeal determines what works at trial, and if the Sentencing Commission's views are as weighty as the Court says they are, a trial judge will find it far easier to make the appropriate findings and sentence within the appropriate Guideline, than to go through the unorthodox factfinding necessary to justify a sentence outside the Guidelines range. 48 In addition, as other commentators have noted, there is a tension between sentencing discretion at the district court level and substantivereasonableness-review discretion at the circuit court level that is unresolved, and this Article contends that it remains wholly unresolvable under the Supreme Court's current Sixth Amendment jurisprudence. 49 All of this doctrinal uncertainty has resulted in a division among federal circuit courts of appeal as to the proper allocation of discretion between trial and appellate courts. Some circuits vest an inordinate amount of discretion at the district court level, which is unreviewable in practice. At the other end of the spectrum, some circuits vest much more discretion at the appellate level. Circuits that retain appellatelevel discretion do so in two different ways: Either they retain discretion to require district courts to vary from guideline sentences concerning those crimes for which they believe the guidelines to be flawed, or they retain discretion to set a high threshold for affirming 47 49. The Court's two objectives in Booker, requiring district court discretion and cabining that discretion through reasonableness review, are in tension with each other. "[A]ppellate review, by its nature, tends to restrict the discretion of district courts in future cases and, therefore, threatens to undermine the district court discretion necessary to Booker's remedy." Hessick & Hessick, supra note 37, at 3. As a result, the Court has, in subsequent cases, sacrificed the central functions of appellate review: error correction and lawmaking. It has undermined the errorcorrection function by permitting appellate courts to presume that within-guideline sentences are reasonable, and it has impaired the lawmaking function by directing appellate courts to defer to district courts' sentencing policy determinations. sentencing variances and implicitly require district courts to impose in-guideline sentences in all but the most extraordinary cases. The result is a patchwork of guideline sentencing in which defendants' sentences are dictated more by the happenstance of geography than by the Supreme Court's jurisprudence.
The United States Courts of Appeal for the First, Third, Eighth, and Eleventh Circuits exemplify the latter. One example of the high threshold approach taken by these circuits is United States v. D'Amico. 50 D'Amico was a city councilor convicted of extortion and false statements in violation of 18 U.S.C. § § 1951 and 1001, respectively. 51 His applicable guideline range was 31-44 months imprisonment, but the district court varied downward and sentenced him to 4 months imprisonment. 52 The variance was granted based on, among other things, the collateral consequences of D'Amico's conviction, which would likely preclude his ability to engage in professional work, and his prior good works as a legislator. 53 On appeal, the First Circuit vacated D'Amico's sentence, finding that the district court's reasons for the variance were insufficient. 54 The First Circuit noted that the variance resulted in a sentence 88% below D'Amico's guideline range. 55 Although the court did not disagree with the district court's finding that D'Amico had performed prior good works as a public servant, it concluded that the sentencing court had "overvalued these contributions in imposing [D'Amico's] sentence" and had erred in considering the collateral consequences as a justification for a substantial variance. 56 A second example is United States v. Tomko. 57 Tomko was the owner and president of a construction company. 58 In the late 1990s, Tomko built a luxurious new home for himself and instructed the subcontractors to bill the expenses to his company, rather than to him personally. 59 The company then took illegal tax deductions on the costs of the new home as business expenses, permitting Tomko to evade taxes of more than $200,000, for which Tomko pled guilty to tax evasion. 60 Tomko's guideline range for sentencing was 12-18 months imprisonment, but the district court varied downward and sentenced Tomko to a sentence of community service, a fine, and probation with a period of home detention. 61 The Third Circuit vacated Tomko's sentence, disagreeing with the district court's analysis of the sentencing factors that justified a variance and the weight of the evidence. 62 The Third Circuit held the sentence was substantively (as opposed to procedurally) unreasonable because it was inconsistent with the goals of 18 U.S.C. § 3553(a). 63 A third example is United States v. Carlson. 64 Carlson was convicted of willfully failing to account for and pay taxes on trust funds in violation of 26 U.S.C. § 7202. 65 His applicable guideline range was 18-24 months imprisonment. 66 The district court sentenced him to 8 months home confinement, probation, and community service. 67 The Eighth Circuit affirmed the variance because:
Carlson (1) ha[d] a significant record of charitable activities; (2) accepted responsibility and made an exceptional effort to repay [the taxes that he owed]; (3) suffered damage to his business, reputation, and family relationships; and (4) was not motivated by a desire to defraud the government, but was instead attempting to resolve a financial crisis within his business. 68 On appeal, the Eighth Circuit vacated Carlson's sentence. 69 The court noted that the variance amounted to a 100% reduction below Carlson's guideline range, noting: " 'We have suggested that a variance to zero prison time where the Sentencing Commission has found that substantial prison time is indicated requires extraordinary justification,' and 'have routinely rejected this kind of variance as unreasonable.' " 70 The court held that the specific basis for the district court's downward variance did not justify its extraordinary nature. 71 The decision in Gall, on its face, would seem to foreclose the type of review employed by circuit courts in this latter category. Nonetheless, below-guideline sentences that have been imposed in these circuits 61 since Rita have been reversed on appeal as unreasonable. In addition, deference to district courts that impose sentences with which the circuit courts disagree, has not been as strong as the Booker and Rita decisions suggested. The review in these cases often more closely resembles de novo than abuse of discretion. A final example is United States v. Pugh, which was decided after Gall. 72 The Eleventh Circuit reviewed the imposition of a sentence of probation after Pugh's conviction for knowingly possessing child pornography in violation of 18 U.S.C. § 2252A(a)(5)(B). 73 Pugh's applicable guideline range was 97-120 months, and the district court varied substantially downward to impose a sentence of probation. 74 The district court held sentencing hearings over two days, heard from numerous witnesses, and "deliberated extensively over its sentencing decision." 75 The Eleventh Circuit nonetheless reversed, finding Pugh's sentence to be substantively unreasonable. 76 While the appellate court described its review in deferential terms, its substantive disagreement with the district court's sentencing analysis was about how to weigh sentencing factors in a particular case. 77 This Article should not be read as criticizing judicial discretion globally or advocating a return to the mandatory guideline system that the Court struck down in Booker. Historically, the USSG have worked to the detriment of criminal defendants generally, tending to increase their sentences and resulting in arbitrary and unequal justice. 78 While guidelines may help sentencing courts impose fair and equitable sentences, judicial discretion is necessary to assure that sentences reflect the totality of circumstances regarding an offender and offense. A key requirement for achieving justice is giving judges sufficient discretion to recognize legitimate differences among offenders charged with similar offenses and consider the totality of circumstances in deciding that a sentence in a specific case is "just." No set of rules, including the USSG, can substitute for this necessary flexibility. After all, a system would be perfectly "uniform" if every offender were sentenced to 10 years imprisonment upon conviction for any offense, but no one would describe such system as just or fair because a fair system also requires equality. There has never been much, if any, evidence to support the view that sentencing disparity was eliminated by the mandatory guidelines. 79 On the contrary, mandatory guidelines tend to mask arbitrary disparities under the guise of methodological calculations. Mandatory guidelines fail to account for the individual when determining the appropriate punishment. From the outset, many academics criticized the guidelines as unfairly requiring consideration of "relevant uncharged conduct," limiting consideration of relevant offender characteristics, and replacing judges' sentencing discretion with a rigid mathematical formula. 80 The result was inappropriate uniformity for vastly different defendants and circumstances due to emphasis on a single commonality, typically the charging statute, drug quantity, or loss amount. "What proponents of determinate sentencing did not fully realize was that the elimination of judicial discretion at the sentencing stage would not eliminate disparities as long as police and prosecutors continued to exercise discretion at the arrest, charging, and plea bargaining stages of the process. A new study has "found vast disparities in the prison sentences handed down by [district] judges presiding over similar cases." 82 This study by the Transactional Records Access Clearinghouse (TRAC) at Syracuse University analyzed the sentences imposed by 885 federal district judges in more than 370,000 criminal cases between the years 2007-2011 has discovered extensive variations in the sentencing practices of district judges in different districts. 83 Because the report examined differences in sentencing practices within individual districts where judges presumably received the same general mix of cases, this finding raises questions about the extent to which sentences in some districts are influenced by the particular judge rather than the facts of the specific case. 84 Geography is a fact neither pled nor proven to a jury beyond a reasonable doubt. When a difference in geography results in a comparatively longer sentence for some defendants than for other similarly (or even less-favorably) situated defendants in other districts, this lack of uniformity violates the Fifth and Sixth Amendments to the United States Constitution. Equality and the rule of law dictate that an offender's sentence should not depend upon which judge happens to be assigned to the case. While myriad other commentators have offered a doctrinal and/or normative angle as to this disuniformity, this Article seeks instead to approach it from a descriptive and empirical perspective by quantifying the disuniformity. 85 Part III describes the methodology used in this survey of federal appellate court cases decided after Booker challenging the substantive 84. See Secret, supra note 82. Ryan Scott reached a similar conclusion in his study of the Massachusetts federal courts. See generally Scott, supra note 47 (finding that sentencing disparities have increased and the effect of the individual judge has doubled since Booker).
85. There is no comparable data set for sentencing decisions that neither party has appealed from the district court to a court of appeals. Such decisions are typically not reported, and many defendants waive their right to appeal a court's sentencing decision as part of a plea bargain. reasonableness of sentences imposed by the district court. 86 Part IV presents the results of the survey. 87 The data suggest that the enormous discretion currently given to judges has resulted in substantial geographic disparity in (1) application of the guidelines, district to district and circuit to circuit, and (2) the distribution of discretion between district courts and appellate courts among the circuits. Part V offers an interpretation of these results and some concluding thoughts. 88 
III. METHODOLOGY: THE METHOD TO THE MADNESS

A. Project Design
This project collected, collated, and coded all of the post-Gall/Kimbrough substantive-reasonableness appeals, published and unpublished decisions issued 89 between 2008-2011, sorted by outcome and circuit. Only cases in which the appellate court ruled on the merits of a party's substantive-reasonableness challenge were included in the data set; cases in which a party challenged the substantive reasonableness of a sentence but the sentence was reversed on other grounds (e.g., procedural errors in the sentencing), 90 without the court reaching the question of the substantive reasonableness of the sentence imposed, were not considered. The results of reasonableness review were separated into four categories: (1) in-guideline sentences that were affirmed; (2) in-guideline sentences that were reversed; (3) sentencing variances that were affirmed; and (4) sentencing variances that were reversed. The study then compared the results of substantive reasonableness review across the twelve circuits. 89. This was accomplished in three steps: (1) by Shephardizing Booker by circuit; (2) by narrowing the results by date to include only those appeals decided after the Supreme Court issued its opinions in Gall and Kimbrough; and (3) reading the resulting cache of opinions and filtering out those that did not involve a review of the substantive reasonableness of the defendant's sentence. This methodology was selected on the assumption that, while not every case citing Booker would involve reasonableness review, presumably almost every, if not every, case that involved reasonableness review would cite Booker.
90.
See, e.g., United States v. Gunter, 462 F.3d 237, 239, 247-49 (3d Cir. 2006) (holding that the district court erred in treating crack cocaine sentencing differential incorporated in the guidelines as mandatory as opposed to discretionary); United States v. Crosby, 397 F.3d 103, 119-20 (2d Cir. 2005) (holding that remand is warranted when sentencing judge commits a procedural error in imposing a sentence, affording the judge an opportunity to determine whether the original sentence would have been nontrivially different post-Booker).
B. Terminology & Sample
In its remedial opinion in Booker, the Court read a "reasonableness" standard of review into the SRA. 91 This project analyzed only appeals of a sentence's substantive, as opposed to procedural, reasonableness.
"Variance," for the purpose of this study, refers to any sentence outside of the applicable guideline range, either above or below. The study did not distinguish between formal departures under the guidelines and true Booker/ § 3553(a) variances. 92 In other words, if the defendant's sentence was outside of the applicable guideline range, it was a variance. This decision was made despite the fact that, strictly speaking, a presumption of reasonableness should mean that a departure under the guideline manual is presumptively reasonable, whereas a Booker variance is not. This decision was made for two reasons. The first was a practical one; while Booker requires lower courts to distinguish guideline-based departures from § 3553-based variances as part of procedural reasonableness, appellate-court opinions do not always indicate which was imposed, particularly if the appeal only involves a challenge to the substantive reasonableness of the sentence. The second was a statistical assumption that with a large enough sample, any difference in how appellate courts treat a traditional departure versus a new variance would not skew the results in the aggregate. As a practical matter, the study found no departures outside of the guideline range that were explicitly described as guideline-based departures, but rather, all appeared to have been true variances, probably in light of the more deferential standard of review that variances receive post-Booker.
A "case," for the purpose of this study, is defined per defendant. For example, if three co-defendants in a drug case were sentenced within the guidelines, appealed their sentences for substantive reasonableness in a consolidated appeal, and if the circuit court had affirmed their sentences, the study would count the result as an affirmation of three in-guideline sentences.
The study did not include in its data set appeals of sentences that were driven by mandatory minimum sentences that exceeded the otherwise applicable guideline range, even when a defendant attempted to appeal those mandatory sentences on the ground that they were substantively unreasonable or violated the parsimony principle of § 3553(a). It also did not include government appeals of sentences that were imposed below a statutory mandatory minimum, whether within the applicable guideline range or not. The study did not control for child pornography offenses, even though two federal circuits have essentially found the child pornography guidelines to be per se unreasonable. 93 The number of child pornography cases in the data set was relatively small, and the study makes the assumption that the federal circuits that do not apply a presumption of reasonableness to the child pornography guidelines likely do not apply a presumption of reasonableness to the guidelines generally; therefore, the circuits' caselaw regarding child pornography sentences would not be expected to skew the results.
IV. RESULTS & ANALYSIS: THE MADNESS IN THE METHOD 94
As Justice Scalia predicted in his dissent from the Court's remedial opinion in Booker, the majority opinion has "produce[d] a discordant symphony of different standards, varying from court to court and judge to judge." 95 Striking sentencing disparities jump out at first glance. In some districts and circuits, judges regularly depart from the guideline sentencing range for whole categories of crimes-for example, in cases involving possession and receipt of child pornography and certain types of fraud; 96 in other districts and circuits, judges generally impose in-guideline sentences only. 97 The results are sometimes drastically inconsistent across cases and among similarly situated defendants, and it raises questions about the extent to which the goal of 94. All data is on file with the author. 95. Booker, 543 U.S. at 312 (Scalia, J., dissenting in part). 96. This is, perhaps, not surprising given that the guidelines for both types of offenses have been widely criticized for significant recent increases to guideline sentences with no basis in empirical data, but rather in response to a series of ill-considered congressional directives passed at the urging of law enforcement agencies. See, e.g., Osborne v. Ohio, 495 U.S. 103, 108-10 (1990) (rejecting a First Amendment challenge to the criminalization of mere possession of child pornography on the ground that the demand for child pornography encouraged its production, which necessarily involved the physical sexual abuse of children). But see Michael C. Seto et al. equal justice under the law is served by the Court's sentencing jurisprudence.
A. Reversal Data
The results of this survey are as follows. 
B. Interpretation of Reversal Data
The introduction to this Article divided the federal circuits into three categories based on their style of post-Booker review: (1) those that show a great deal of deference to district court sentences; (2) those that exercise a great deal of discretion at the appellate level, reversing relatively high percentages of district court sentences, but doing so with little regard to whether such sentences are within or outside the applicable guideline range and, in some instances, even requiring district courts to vary from guideline sentences when sentencing defendants for crimes for which they believe the guidelines to be flawed; and (3) those that continue to show a great deal of deference to the guidelines, requiring district courts to impose in-guideline sentences in all but the most extraordinary cases by setting a high threshold for sentencing variances to be affirmed on appeal. These categories are somewhat fluid (requiring a subjective decision as to what constitute relatively "high" and "low" rates of reversals), but the statistical disparities between both overall reversal rates and relative reversal rates as well as between in-guideline sentences and variances are so large that they warrant systematic analysis.
103. This includes 4 appeals in which the defendant's appellate counsel filed a brief pursuant to Anders.
104. There were clearly significant variations in the number of appeals of sentences based on claims of substantive reasonableness, which do not correlate with the size of caseload of the respective circuit involved. For example, the Ninth Circuit is the largest circuit in the country, by geography, population, and caseload, see U.S. COURTS FOR THE NINTH CIRCUIT, 2015 NINTH CIRCUIT ANNUAL REPORT 3 (2015), but it has only reviewed 50 sentences for substantive reasonableness during the course of the study, fewer total sentences than variances reviewed by the Eleventh Circuit during the same time frame. The possible causes of this seeming disparity (e.g., rates of appeal waivers, rates of appellate reversal within the circuits, rates of below-guidelines sentences imposed in the districts within the circuits, or the level of deference that a circuit shows either the guidelines or district courts on appeal) are interesting but beyond the subject matter of this study.
Deference to District Court
The First, Fifth, Tenth, and Eleventh Circuits demonstrated extraordinary deference to district court sentences in their post-Booker reasonableness review with little difference between their treatment of in-guideline sentences and variances on appeal. This is best demonstrated by looking at the comparative percentages of affirmances and reversals, rather than the raw numbers. The First Circuit affirmed 97% of a total of 33 sentences on reasonableness review, affirming 22 in-guideline sentences and 10 variances, while reversing only 1 inguideline sentence. The Fifth Circuit affirmed approximately 99% of the sentences that it reviewed. The only 2 sentences that it reversed were within the applicable guideline range.
The results for the Tenth and Eleventh Circuits were less stark, but nonetheless warrant their placement in this category, with approximately 95% and 96% affirmance rates, respectively. Each court was slightly more likely to reverse a variance than an in-guideline sentence, but not by a large enough margin to classify them as courts that showed significant deference to the guidelines. The Tenth Circuit reversed in-guideline sentences approximately 2% of the time and variances approximately 12%; the Eleventh Circuit reversed in-guideline and variance sentences at similar rates 1% and 11%, respectively, but both circuits' overall reversal rates (both less than 5%) were so low as to render the differences between the percentages for those two subtypes of reversals insignificant.
Significant Discretion Within Appellate Court
The Sixth, Seventh, and Ninth Circuits belong in an opposing category, showing significantly less deference to district court sentences on appeal and more willingness to reverse sentences that they found to be substantively unreasonable. In percentage terms, the Sixth Circuit reversed just less than 10% of the sentences that it reviewed for substantive reasonableness, reversing approximately 6% of in-guideline sentences and 16% of variances 
Deference to Guidelines
The Second, Third, Fourth, Eighth, and D.C. Circuits all showed significantly more deference to guideline sentences than to variances, with overall reversal rates that were relatively high, but almost entirely due to their high rates of variance reversal. While there were no circuits that showed a pre-Booker level of deference to the guidelines-because all circuits either affirmed at least one district court variances or reversed at least one district court in-guideline sentence, which presumably would have been disallowed or at least much less likely under the old-mandatory-guideline regime-the D.C. Circuit came the closest to matching this description. The D.C. Circuit reversed 20% of all challenged sentences, but reversed zero in-guideline sentences, reversing approximately 68% of variances.
The Second Circuit reversed approximately 9% of the 94 sentences that it reviewed, but, of the 9%, only one was an in-guideline sentence, resulting in a relative reversal rate of less than 2% for in-guideline sentences and more than 18% for variances.
The Third Circuit similarly reversed fewer than 10% of all challenged sentences, but none of its reversals were of in-guideline sentences. Its relative reversal rates of in-guideline and variance sentences were 0% and more than 25%, respectively.
The Fourth Circuit reversed approximately 9% of the sentences that it reviewed, but it reversed variances at twice the rate than in-guideline sentences, reversing in-guideline sentences approximately 6% of the time and variances approximately 12% of the time. 106 The Eighth Circuit reversed approximately 9% of all challenged sentences, but reversed zero in-guideline sentences while reversing approximately 19% of variances.
These circuits that show considerable deference to the district courts (largely affirming all sentences whether within the guideline range or outside) are probably the most concerning, from a constitutional point of view, because the guidelines appear to have a presumpSentencing Guidelines: An Empirical and Jurisprudential Analysis, 81 MINN. L. REV. 299, 337-38 (1996) (finding that "the Seventh Circuit's departure review tended to be somewhat more aggressive than that of the other courts" and that "[t]he Ninth Circuit was also notable in its departure review standards, as the court imposed rather stringent procedural requirements on district courts' decisions to depart").
106. If one considers only the reasonableness appeals in which no party filed an Anders brief on the assumption that an Anders brief is an indication that an appeal is frivolous, a difficult assumption in at least the 4 Anders appeals involving sentencing variances and the 1 Anders appeal involving the in-guideline sentence that was reversed, the Fourth Circuit reversed approximately (10% of the challenged sentences, reversing approximately 8% of challenged in-guideline sentences and 13% of challenged variances. tion of reasonableness so strong in them that they remain de facto mandatory. 107 
Commonalities
There are several trends that emerge from this reversal data common to almost all of the federal circuits. In all 12 of the circuits, the majority of district court sentences were affirmed on appeal. In all of the circuits except for the D.C. Circuit, the appeals court affirmed a majority of variances, as well. In all of the circuits except for the Ninth Circuit, 108 the appellate courts reversed variances by a significantly higher percentage than they reversed in-guideline sentences. In every circuit, a majority of the appealed sentences were within the applicable guideline range. Of the 1,120 cases comprising the data set of the study, 674 of the challenged sentences, 60% were in-guideline sentences. Of those guideline sentences, the circuit courts collectively reversed approximately 0.5%.
One of the fascinating aspects of the study results is that the level of deference that the federal circuits show to in-guideline sentences in practice bears no apparent relationship to whether they have adopted a presumption of guideline reasonableness as a doctrinal matter. For example, of the 5 circuits that show the most deference to in-guideline sentences, only three (the Fourth, 109 Eighth, 110 and D.C. 111 Circuits) have adopted this presumption. The Second 112 and Third 113 Circuits have explicitly rejected the presumption of guideline reasonableness, but nonetheless together reversed only 1 in-guideline sentences out of a total of 124 guideline sentences reviewed (i.e., fewer than 1%). 114 Conversely, the Fifth Circuit purports to apply a presumption of reasonableness for guideline sentences, 115 this study, reversed only a single sentence that it reviewed for reasonableness, and that sentence was within the applicable guideline range. What emerges from these commonalities is the following, perhaps unsurprising, generality about post-Booker sentencing in federal courts. District courts imposing in-guideline sentences are almost certain to be affirmed on appeal, even in circuits that retain to themselves a great deal of appellate discretion and do not apply a presumption of reasonableness for in-guideline sentences. 116 Variances are also far more likely than not (but not as likely as in-guideline sentences) to be affirmed. 117 The result of these two cardinal principles is that the combination of deference to the district courts and deference to the guidelines creates a near-total safe harbor on appeal for district courts that sentence within the guidelines.
C. Direction of Variance 118
Little to No Effect
The First and Fifth Circuits affirmed all variances that they re- The Eighth Circuit reversed a significant percentage of the variances that it reviewed, but the direction of the variance did not play a significant role. The court reversed approximately 19% of the downward variances (4 out of 21) and 17% of the upward variances (1 out of 6) that it reviewed.
The Ninth Circuit only reversed 1 upward variance, out of 5 total that it reviewed, and 1 downward variance, out of 13 total that it reviewed. 120 Similarly, the Tenth Circuit reversed 2 out of 16 upward variances and 1 out of 9 downward variances, for relative reversal rates of approximately 13% and 11%, respectively. 121 The D.C. Circuit only reviewed 5 total variances: 3 downward and 2 upward. To the extent that any meaningful information can be gleaned from such a small data set, it does not appear that the direction of the variance affected the likely result. The court affirmed 2 downward and 1 upward variance and reversed 1 upward and downward variances each.
Preference for Upward Variances
Several circuits were significantly more likely to reverse a downward variance than an upward variance. While the downward variances (26) reviewed by the Second Circuit outnumbered the upward variances (12) by more than two to one, 122 all 7 of the variances that months significantly above the high end of the guideline range for the individual counts 10 months), had the sentences been run concurrently. Id.
In the second case, the defendant was found guilty of multiple offenses, some which carried consecutive mandatory-minimum sentences. See United States v. Harper, 527 F.3d 396, 399-400 (5th Cir. 2008). The trial court imposed the mandatory sentences, plus a consecutive 10-month sentence on the remaining counts, which was significantly below the applicable 63-79 month guideline range for those counts. Id. at 411. Harper appealed, arguing that the total sentence (370 months) was unreasonable; however, because the court only had the discretion to sentence him to a more lenient sentence on the counts that did not carry mandatory-minimum sentences, he was, in essence, appealing a downward departure from 63-10 months as insufficiently below the applicable guideline range. Id.
120. While statistically this creates a significant variation in the percentage of upward (8%) and downward (17%) variances that the court reversed, one of each category did not seem to be a large enough sample from which to conclude that the direction of the variance played a role in the outcome of the court's review.
121. Similar to the results for the Ninth Circuit, the total number of variances that the Tenth Circuit reviewed and reversed is too small to extrapolate anything from these relative reversal rates.
122. It was impossible to tell the direction of the other 2 of the 40 total variances that the Second Circuit reviewed.
the Second Circuit reversed were downward variances. The result is that the Second Circuit reversed 27% of downward variances, compared with 0% upward variances.
The Third Circuit reviewed 36 variances, 25 of which were downward variances and 11 of which were upward variances. Of the 11 variances that the court reversed on appeal, 10 were downward variances. The result is that the Third Circuit reversed downward variances (40% of the time) at a rate of more than four times upward variances (9%).
The Fourth Circuit reviewed 49 total variances, 26 of which were upward variances and 19 of which were downward variances. 123 The court reversed downward variances at almost 3 times the rate of upward variances, reversing approximately 10% of upward variances and 28% of downward variances. These results likely significantly understate the relative disparity between the Fourth Circuit's reversal of upward and downward variances, because the majority of the affirmed downward variances in the data set were appeals in which the defendant was challenging a downward variance as insufficiently below the guidelines. 124 The Eleventh Circuit affirmed upward variances at a rate of almost 10 times that at which it affirmed downward variances, affirming all but 1 of the 41 upward variances that it reviewed, a relative reversal rate of approximately 2% and reversing 7 of the 34 downward variances that it reviewed, 125 a relative reversal rate of approximately 21%. 126 123. It was impossible to ascertain the direction of 3 of the variances that the Fourth Circuit reviewed. In addition, one appellate case reviewing an upward variance has been left out of this section of the data set for this Article because the upward variance in question was imposed pursuant to a plea agreement in which the defendant agreed to an upward variance in exchange for a charge bargain, which dismissed more serious charges that would have resulted in a guideline range higher than the upward variance on the charges to which the defendant pleaded 126. Again, this is consistent with pre-Booker research, which documents that the Eleventh Circuit "rejected downward departure factors almost as consistently as it affirmed upward departures." Gelacak et al., supra note 105, at 350.
Preference for Downward Variances
The Seventh Circuit conversely appeared to show a preference for downward variances. The court reviewed 18 total variances, 11 of which were upward variances and 7 of which were downward variances. The court reversed upward at almost three times the rate of downward, reversing approximately 13% of downward variances and 33% of upward variances. 127 
D. Size of Variance (Percentage Terms) 128
Methodology
For the purpose of this analysis, the survey divided variances into percentiles based on the relationship between the variant sentence imposed and the nearest guideline sentence to the variant sentence, by comparing upward variances to the high end of the applicable guideline range and downward variances to the low end and reporting them in 10 percent increments (0-10%, 10-20%, etc., of the applicable guideline sentence). 129 For the purpose of calculating the size of variances, the study treated any sentence other than imprisonment (house arrest, community corrections center, residential treatment center, probation/supervised release) as a sentence of zero months imprisonment. 130 In the case of both upward and downward variances, the percentage of variation was calculated by dividing the sentence imposed (the variance) by the nearest guideline sentence (high or low) and then subtracting 100% (or 1.0) from the resulting percentage. 131 For example, if a court imposed a sentence of 90 months on an individual 127 . This trend appears to be the opposite of that found by pre-Booker research, which documents that the "Seventh Circuit consistently rejected downward departures" under the mandatory guideline scheme. Id. at 344.
128. The size of variances was not always ascertainable from the appellate opinion. The results reported in this section of the study are based solely on those opinions in which the size of the variance is indicated.
129. The results in this section do not include downward variances from guidelines calling for a sentence of life imprisonment or upward variances to life imprisonment from guidelines calling for a sentence of a term of imprisonment, as there was no methodologically sound way to quantify a term of years as a percentage of life without parole. When a court imposed a downward variance to some form of supervision (house arrest, probation, etc.) from a guideline range calling for imprisonment, the variance was treated as a sentence of zero months imprisonment (i.e., a 100% downward variance from the low end of the guideline range).
130. The study also treated a sentence of twelve-months-plus-one-day imprisonment as a 12-month sentence, even though, as a practical matter, a defendant sentenced to twelve-monthsplus-one-day in federal prison will likely serve a shorter sentence than a prisoner sentenced to 11-12 months in prison because of the eligibility for early release for good conduct. See 18 U.S.C. § 3624(b) (2012).
131. As a mathematical result, downward variances cannot exceed 100%, but upward variances can because judges cannot impose sentences of negative years imprisonment. whose low end of the applicable guideline range was 100 months, the resulting sentence would reflect a downward variance of 10%. If a court imposed a sentence of 110 months on an individual whose high end of the applicable guideline range was 100 months, the resulting sentence would reflect an upward variance of 10%. The percentiles were calculated so that a variance of exactly 10% counted in the 10-20% percentile, exactly 20% counted in the 20-30% percentile, etc. (i.e., the percentiles were really 10% < 20%, etc.).
Size Matters
The size of a downward variance, by percentage, appeared to play a significant role in the likelihood that the Second, Eighth, and Eleventh Circuits would reverse it as substantively unreasonable. The Second Circuit reviewed 12 downward variances 132 in amounts ranging from 0-39% and affirmed all but 1 of them, a relative reversal rate of approximately 8%. The court reviewed 8 downward variances in amounts between 40-99% and reversed 5 of them, a relative reversal rate of 63%. The court reviewed 2 downward variances of 100%, variances to residential treatment and probation from low guideline ranges of 12 and 108 months imprisonment, respectively, and reversed both of them, a relative reversal rate of 100%.
The Eighth Circuit reviewed 24 total variances during the study period. It affirmed all 8 of the variances of less than 40% and affirmed 11 of the 16 variances that it reviewed of more than 40%, for relative reversal rates of zero for small variances and 31% for larger ones.
At first glance, the Eleventh Circuit appears to favor variances that are very large or very small, only reversing "medium-sized" variances at a significant rate. The court reversed only 1 of the 19 variances that were less than 30% of the applicable guideline range and 1 of the 29 variances that were more than 60% of the applicable guideline range, but reversed 6 of 25 variances in amounts between 30% and 60% of the applicable guideline range. The resulting relative reversal rates create a visual donut effect, with small variances having a relative reversal rate of approximately 5%, large variances having a relative reversal rate of approximately 3%, and only medium-size variances having a relative reversal rate of 24%. While it is possible that the circuit truly shows some preference for medium-sized variances, 133 the 132. These results do not include upward variances because the Second Circuit affirmed 100% of the upward variances it reviewed, including 6 in which the imposed sentence exceeded the high end of the guideline range by more than 100%.
133. While one would expect courts generally to affirm small variances at a higher rate than larger ones, the counter-intuitive result of the Eleventh Circuit data is the relatively lower rever-apparent donut effect appears to be accounted for by two other variables (besides the size of the variance): (1) the circuit's preference for upward variances over downward ones, considering only upward variances are mathematically able to exceed 100% of the applicable guideline range, 134 and (2) the small number of downward variances of more than 30% below the low end of the applicable guideline range that district courts in the Eleventh Circuit imposed in the first instance. When one analyzes only downward variances, the "donut" disappears, with the size of the variance playing a more predictable (and significant) role in the likelihood that a variant sentence would be affirmed on appeal. The court reversed 1 out of 15 downward variances that were less than 30% below the low end of the guideline range, 4 out of 13 downward variances that were between 30-60% below the low end of the guideline range, and 1 of the only 2 total downward variances that were between 60-100% below the low end of the guideline range. This results in relative reversal rates of less than 7% for small downward variances, approximately 31% for medium-sized downward variances, and 50% for large downward variances.
The size of the variance, by percentage, appeared to play some role, albeit not as significant, in the likelihood that the Third Circuit would reverse the sentence as substantively unreasonable. The court reviewed 18 variances that were less than 50% above or below the respective guidelines and reversed 4 of them, for a relative reversal rate of less than 30%. 135 The court reviewed 5 variances that were between 50-100% above or below the respective guidelines and reversed 2 of them, for a relative reversal rate of 40%. The court reviewed 5 variances of 100% or more above or below the respective guidelines and reversed 3 of them, for a relative reversal rate of 60%.
The size of the variance in the Seventh Circuit, by percentage, appeared to play a small role, although the total number of variances was so small in the Seventh Circuit that the results may not be statistically significant. The court reversed 2 out of 13 variances of less than 50% below or above the applicable guidelines, 2 out of 4 variances of sal rate of very high variances in comparison to medium-sized ones. One possible explanation for a significant decline in the rate at which variances are reversed when they grow from somewhat sizeable to very large could be that district courts are more careful about making a record for the reason for variances as those variances become larger.
134. See supra note 126 and accompanying text. 135. These results omit one anomalous case in which the Third Circuit reversed a downward variance of 40% below the applicable guideline sentence because it was insufficient (i.e., the below-guideline sentence was unreasonably high). See United States v. Olhovsky, 562 F.3d 530, 532-33 (3d Cir. 2009).
50-100% of the applicable guidelines, and 1 out of 2 variances of more than 100% of the applicable high end of the guideline range, for a relative reversal rate of approximately 15% for variances of less than 50% and 50% for variances of more than 50%.
The size of the variance, by percentage, appeared to play some role in the Fourth, Sixth, and Tenth Circuits, but only at the extremes. The Fourth Circuit affirmed 19 of the 21 variances of less than 100%, but 6 of the 10 variances of more than 100%, for relative reversal rates of less than 10% and 60%, respectively. 136 This is particularly noteworthy given that these variances in excess of 100%, under the methodology employed to reach these results, could only be upward variances and that the Fourth Circuit generally showed a significantly higher likelihood of reversing downward variances than upward ones. 137 Similarly, the Sixth Circuit affirmed 32 of the 35 variances of less than 100%, but reversed 3 of the 8 variances of more than 100%, for relative reversal rates of less than 9% and 38% respectively.
The Tenth Circuit affirmed 19 of the 20 variances of less than 200% but 2 of the 4 variances of more than 200% that it reviewed, for relative reversal rates of 5% and 50%. The one less than 200% variance that it reversed was a downward variance of approximately 62%. 138 
No Apparent Impact
The First Circuit and Fifth Circuits affirmed all of the variances that they reviewed, apparently without regard to the size of the variance in relation to the underlying guideline range. The greatest upward variance that the First Circuit affirmed, by percentage, was an upward variance of 227%, affirming a 75-month sentence of imprisonment when the applicable guideline range was 27-33 months. 139 The greatest downward variance that it affirmed, by percentage, was a downward variance of 95%, affirming a 3-month sentence of imprisonment when the applicable guideline range was 63-78 months imprisonment. 140 The greatest upward variance that the Fifth Circuit affirmed, by percentage, was an upward variance of 567%, affirming a 60-month sentence of imprisonment when the applicable guideline range was 136. These results omit one upward variance that was imposed pursuant to a plea agreement that included a charge bargain to avoid a higher mandatory-minimum sentence. 3-9 months. 141 The greatest downward variance that the Fifth Circuit affirmed, by percentage, was a downward variance of 100%, affirming a sentence of probation when the applicable guideline range was 27-33 months imprisonment. 142 The Ninth Circuit affirmed all but 1 of the 151 variances, an upward variance of 33%. 143 The highest variance that the Ninth Circuit affirmed was an upward variance of 414%. 144 
Inconclusive
The data set in the D.C. Circuit is too small from which to draw meaningful conclusions about the effect that the size of the variance, by percentage, had on the court's likelihood to reverse or affirm. 145 
E. Size of Variance (Number of Months)
Methodology
For the purpose of this analysis, the survey divided variances into categories based on the total size of the variance by months; comparing upward variances to the high end of the applicable guideline range and downward variances to the low end and reporting them in decile increments (0-10 months, 10-20 months, etc., above or below the applicable guideline sentence). 146 For example, if a court imposed a sentence of 90 months on an individual whose low end of the applicable 146. The results in this section do not include downward variances from guidelines calling for a sentence of life imprisonment or upward variances to life imprisonment from guidelines calling for a sentence of a term of imprisonment because there was no methodologically sound way to quantify a term of years as a percentage of life without parole. When a court imposed a downward variance to some form of supervision (house arrest, probation, etc.) from a guideline range guideline range was 100 months, the resulting sentence would reflect a downward variance of 10 months. The deciles were calculated so that a variance of 10 months counted in the 10-20 month decile, 20 months counted in the 20-30 month decile, etc. (i.e., the deciles were really 10 months to less than 20 months, etc.).
Size Still Matters
Like the size of the variance in percentage terms, the size of the variance in terms of total months also played a role in the Second, Seventh, Eighth, and Eleventh Circuits. The Second Circuit reviewed 14 total variances of less than 30 months and affirmed all but one of them, a relative reversal rate of approximately 7%. The 7 of them, a relative reversal rate of approximately 37%.
The Seventh Circuit reviewed 12 variances of fewer than 40 months and reversed 2 of them, for a relative reversal rate of 17%. The court reviewed 7 variances of 50 or more months and reversed 3 of them, 147 for a relative reversal rate of 43%.
The pattern for the Eighth Circuit appeared at the extremes, although that is likely true because the court reviewed only 1 variance of between 50 and 80 months. 148 The court reviewed 18 variances of fewer than 80 months and reversed 2 of them, for a relative reversal rate of 11%. The court reviewed 6 variances of 80 or more months and reversed 3 of them, for a relative reversal rate of 50%. 149 The Tenth Circuit appeared to be highly sensitive to the size of the total variance in months. Of the 25 variances that the court reviewed, it reversed only the 3 largest: variances of 94, 135, and 159 months, respectively. 150 calling for imprisonment, the variance was treated as a sentence of zero months imprisonment (i.e., a 100% downward variance from the low end of the guideline range).
147. The court did not review any variances between 40 and 50 months. The size of the variance, by month, had a clearer correlation than the size of the variance, by percentage, with the likelihood that the Eleventh Circuit would reverse. Though the court again reversed fairly large variances (40-70%) at an even higher rate than exceptionally large variances (80% or more). This pattern seems to be significant in light of the fact that it holds over the size of variances in both percentage and raw-month terms and may be accounted for by the fact that upward variances are much more capable of being extraordinarily large in size than downward variances (since a court cannot impose a sentence of negative time). The Eleventh Circuit reviewed 33 variances of less than 30 months and reversed only 1 of them, resulting in a relative reversal rate for small variances of approximately 3%. The court reviewed 42 variances of 30 months or more and reversed 7 of them, for a relative reversal rate of approximately 17%. The court reversed neither of the 2 sentences of more than 200 months (the two extraordinarily large variances).
No Apparent Impact
The First and Fifth Circuits affirmed all of the variances that they reviewed, apparently without regard to the size of the variance in relation to the underlying guideline range. 151 The greatest upward variance that the First Circuit affirmed, by months, was an upward variance of 49 months, affirming a 240-month sentence of imprisonment for a defendant whose advisory guideline range was 177-191 months. 152 The greatest downward variance that it affirmed, by months, was a downward variance of 91 months, affirming a 144-month sentence of imprisonment for a defendant whose advisory guideline range was 235-93 months. 153 The greatest upward variance that the Fifth Circuit affirmed, by months, was a whopping 460-month upward variance, affirming a 1,082-month sentence imposed upon a defendant whose advisory guideline range was (an apparently insufficient) 360-622 months imprisonment. 154 The greatest downward variance that is affirmed was a 120-month downward variance, affirming a 240 month sentence for a defendant whose advisory guideline range was 360 months to life imprisonment. 155 151. Unlike when analyzed by percentage, when analyzed by number of months, the size of the variance did not seem to affect the likelihood that it would be affirmed or reversed in the Third, Fourth, or Sixth Circuits. 156 The Third Circuit reviewed 23 variances of fewer than 50 months and affirmed 17 of them, for a relative reversal rate of approximately 26%. The court reviewed 10 variances of 50 months or more and affirmed 7 of them, including 4 sentences with variances of more than 100 months, for a relative reversal rate of approximately 30%.
The Fourth Circuit reviewed 26 variances of fewer than 50 months and reversed 6 of them, for a relative reversal rate of approximately 23%. The Fourth Circuit reviewed 14 variances of more than 50 months and reversed 4 of them, for a relative reversal rate of 29%. 157 The Sixth Circuit reviewed 28 variances of fewer than 50 months and reversed 5 of them, for a relative reversal rate of 19%. The court reviewed 15 variances of 50 or more months and reversed only 1 of them, for a relative reversal rate of 7%. If anything, the total size of the variance by months inversely affected the likelihood of its reversal in the Sixth Circuit. 158
Inconclusive
The Ninth Circuit reviewed 8 variances of fewer than 50 months and reversed 1 of them, for a relative reversal rate of 13%. The court reviewed 5 variances of more than 50 months and reversed 1 of them, for a relative reversal rate of 20%. 159 156. This finding seems intuitive. The "size" of a variance seems more meaningful by percentage than by raw months (i.e., a 24-month variance downward from a 30-month guideline seems like a meaningful commentary of the disproportionality of the guidelines when applied to the individual defendant's case while a twenty-four-month variance downward from a 360-month guideline seems like a token concession).
157. These data are somewhat skewed by a single, multiple co-defendant case, in which the 158. This finding is likely statistically anomalous in light of the positive effect that variances had, by percentage, on reversal in the circuit and the relatively few large variances, by month, that the court reviewed.
159. While, standing alone, 20% is significantly larger than 13%, it would be hard to draw a conclusion that the size of the variance, by months, affected the Ninth Circuit's likelihood of reversal in light of the small number (2) of total variances that it reversed, 1 of 45% and 1 of 516%. At best, one might be able to extrapolate that the Ninth Circuit favors very small variances (fewer than 40 months), but the size of the data set probably does not allow even for that conclusion.
The data set in the D.C. Circuit is too small from which to draw meaningful conclusions about the effect that the size of the variance in months, had on the court's likelihood to reverse or affirm it. 160 F. Case Type
Methodology
This Article categorized the cases in which variances were reviewed for reasonableness by broad case types and analyzed the five most common types of cases that occurred in each circuit 161 to see if there were any correlations between the type of crime involved and the likelihood that a circuit court would affirm or reverse a variance (and in what direction). The types of cases analyzed fell into the following categories: drugs, guns, child pornography, immigration, white-collar (e.g., bank and wire fraud), bank robbery, and violent person crimes (e.g., murder). 162 The purpose of this analysis was to ascertain if any circuits were demonstrating a systematic approval or disapproval of the guideline ranges for particular types of offenses in their relative treatment of variances from the applicable guidelines on appeal.
No Apparent Impact
The First Circuit and Fifth Circuits affirmed all of the variances that they reviewed, apparently without regard to the underlying crime charged. 161. These data reflect the five most common types of cases to involve appeals of the reasonableness of the sentence imposed. For a variety of reasons, including selection, this may not correlate with the most common types of cases charged and/or types of convictions appealed within the circuit generally. These data do not include sentences imposed for violations of probation or supervised release because there was often no way to separate the crime type of the underlying case from the nature of the supervision violation (e.g., failing a drug test or committing a new-law violation) for the purpose of analyzing case type.
162. If a case involved multiple types of charges or a single charge that could fall into multiple categories (e.g., use of a firearm in conjunction with drug trafficking or money laundering drug proceeds), the author made a subjective judgment about the primary type of crime based on the facts of the case.
Crime Type Matters
The five most common types of sentences reviewed in the Third Circuit were in cases involving drugs, guns, child pornography, whitecollar, and bank robbery. The type of case appeared to make a significant difference in the likelihood that the Third Circuit would affirm or reverse a variance. The Third Circuit reviewed 10 variances in cases involving drug trafficking, 2 upward variances and 8 downward variances, and the court affirmed all but 1 of them, a downward variance, 164 for a relative reversal rate of approximately 13% of the downward drug variances. By contrast, the Third Circuit reviewed 7 variances in white-collar cases, 6 downward and 1 upward, and the court reversed 4 of the 6 downward variances, for a relative reversal rate of approximately 67% of the downward white-collar variances.
There were only three types of cases in the Seventh Circuit data set for which more than one sentence was reviewed for substantive reasonableness during the study period: drugs, guns, and white-collar crime, but the type of case may make a difference in the results of review between those three categories. In drug and gun cases, the Seventh Circuit affirmed all (100%) of the downward variances, but it reversed 3 of the 6 upward variances, for a relative reversal rate of 50%. By contrast, in white-collar cases, the data set was so small and one-directional (2 downward variances) that it the comparative results are not statistically significant. The court reversed 1 of the 2 downward variances that it reviewed, for a relative reversal rate of 50%.
The five most common types of cases reviewed by the Eighth Circuit for substantive reasonableness were: drugs, guns, child pornography, white-collar, and violent crimes. The Eighth Circuit's relative deference to in-guideline sentences made it difficult to detect a casetype difference, although it did show more of a willingness to reverse variance sentences in child pornography cases, up or down, than its overall reversal rate for variances, with a 50% reversal rate for variances in child pornography cases compared with 19% of variances overall.
There were only four types of cases in the Ninth Circuit data set for which more than one sentence was reviewed for substantive reasonableness during the study period: white-collar, drugs, immigration, and violent crimes. 165 While the overall number of reviewed sentences 165. The violent-crime category included bank robbery, terrorism, and arson cases, none of which individually was numerous enough to warrant individual categorization. from which to draw a case-type conclusion was fairly small, the Ninth Circuit appeared to be significantly more likely to reverse a sentence as unreasonable in cases involving violent crimes. The Ninth Circuit affirmed all (100%) of the variances that it reviewed in white-collar, drug, and immigration cases, but reversed 67% of the variances that it reviewed in cases involving violent crimes, without apparent regard to the size or direction of the variance.
The Tenth Circuit showed a similar split between violent and nonviolent crimes. The five most common types of cases reviewed by the Tenth Circuit for substantive reasonableness were: child pornography, immigration, murder, drugs, and white-collar crimes. Like the Ninth Circuit, the Tenth Circuit affirmed all (100%) of the variances that it reviewed, without regard to size or direction, except in murder cases, in which it reversed 67% of them.
Inconclusive
The five most common types of sentences reviewed in the Second Circuit were in cases involving drugs, guns, child pornography, immigration, and white-collar crimes. No significant impact by case type was seen in the Second Circuit, possibly because the data set was too small for any meaningful pattern to emerge. 166 The five most common types of sentences reviewed by the Fourth Circuit, by case type, involved drugs, guns, immigration, white-collar crimes, and bank robbery. The Fourth Circuit's strong preference for upward variances (i.e., the tendency to affirm upward variances and reverse downward ones) 167 may have obscured any impact by case type. In the cases involving these five most common types of crimes, the Fourth Circuit affirmed all upward variances (100%) and reversed all downward variances (100%), except in drug cases. The court reviewed 6 cases involving variances of sentences for drug trafficking crimes and affirmed all of them (100%), 4 of which were upward variances and 2 of which were downward variances, but the data set of drug cases (6 total) is too small from which to draw a definitive conclusion about the significance of case type in determining the court's likelihood of reversal. 166 . For example, the most common type of case for which a variance sentence was appealed for substantive reasonableness in the Second Circuit was drug cases. The Second Circuit reviewed 10 variances in drug cases, 1 involving an upward variance and 9 involving downward variances. The Second Circuit affirmed the upward variance, affirmed 6 of the downward variances, and reversed 3 of the downward variances. This is consistent with the Second Circuit's overall pattern of relatively high likelihood of reversing downward variances, across case types (27% of the time). See supra Part III.C.
167. See supra Part III.C.
The five most common types of sentences reviewed by the Sixth Circuit, by case type, involved drugs, guns, immigration, white-collar crimes, and child pornography. The Sixth Circuit's relative deference to district court sentences created a data set of reversals that was too small from which to draw any conclusions about case-type preferences. 168 At first glance, the Eleventh Circuit appeared to have a case-type correlation with the likelihood of reversal, but, when the direction of the variance was also taken into consideration, the results instead seem to be explained by the Eleventh Circuit's preference for upward variances. The five most common case types reviewed for reasonableness by the Eleventh Circuit during the study period were: white collar, guns, immigration, drugs, and child pornography. The Eleventh Circuit affirmed of the variant sentences that it reviewed in gun and immigration cases, while reversing several variances in white-collar, gun, and child pornography cases. This case-type correlation becomes insignificant when the direction of variances imposed by the district courts in the data set is considered. In the cases under review, the district courts, collectively, departed upward in approximately 86% of the gun cases and approximately 81% of the immigration cases that the Eleventh Circuit reviewed for substantive reasonableness. By comparison, the district courts, collectively, departed downward in a majority of the other reviewed cases: in approximately 64% of the reviewed drug cases, approximately 63% of the reviewed white-collar cases, and 50% of the reviewed child pornography cases. The casetype divergence in the direction of variances at the district court (or notice of appeal) level in conjunction with the Eleventh Circuit's preference for upward variances, rather than the circuit court's case-type preference, therefore, seems to account for this variation by case type on review.
The data set in the D.C. Circuit was too small from which to draw any conclusions about the effect of case type on the court's review of variances.
H. Narrative Analysis: The Geography of Sentencing
When these various data points are put together, a portrait emerges. Justice Scalia was right. Post-Booker, the individual circuits have developed sentencing "personalities." The mismatch of advisory guidelines and unguided reasonableness review has reanimated the lack of uniformity that existed before the adoption of the guidelines. A defendant's treatment, and therefore ultimate sentence, depends on where the crime occurred. What follows is a narrative interpretation of the analyses.
Circuits in Which the District Courts Rule
In the First, Fifth, and Tenth Circuits, defendants should really care about their individual sentencing judge at the district court level because all three circuits show extraordinary deference to district court sentences, including variant ones. Sentencing deference in these circuits is exercised at the time of sentencing and not on substantive reasonableness review. This is particularly true in the Fifth Circuit, which has formally adopted a presumption of reasonableness for guideline sentences and has affirmed all of the variances that it reviewed during the course of the study. It is slightly less true in the Tenth Circuit, which, despite having a high rate of affirmance overall, demonstrated discomfort with variances that were particularly large. Together, these circuits appear to engage in exactly the approval of "virtually any sentence within the statutory range that the sentencing court imposes, so long as the district judge goes through the appropriate formalities," exactly that which Justice Scalia predicted in Booker. 169 
Appellate Discretion
At the other end of the spectrum, sentences in the Sixth Circuit are effectively determined in Cincinnati, so defendants should really care about the composition of the three-judge panel that they draw to review their sentences for reasonableness on appeal. The court shows significantly less deference to district court sentences on appeal, and it demonstrates more willingness to reverse sentences that it finds to be substantively unreasonable, without significant consideration of the size or direction of the variance. [Vol. 66:51
Time Warp: De Facto Mandatory Guidelines
In the Second, Third, and Eighth Circuits, defendants' sentences are still decided by the United States Sentencing Commission in Washington, D.C., so their biggest concern should be the Commission's promulgation of the guidelines. The Second and Third Circuits, in theory, espouse a willingness to engage in meaningful substantive reasonableness review, but, in practice, they fail to do so. Both courts rejected Rita's invitation to presume that in-guideline sentences are reasonable 170 and have even held that sentences within the child pornography guidelines are presumptively unreasonable. 171 Nonetheless, when the pattern of individual cases is analyzed, both courts show significantly more deference to in-guideline sentences than to variances on review and appear to be particularly uncomfortable affirming large downward variances.
The Eighth Circuit also remains highly guideline bound, although, in this circuit, that is a conscious doctrinal choice. The court has formally adopted a presumption of reasonableness when reviewing inguideline sentences, 172 and, consistent with that presumption, shows significantly more deference to in-guideline sentences than to variances on appeal. In keeping with its deference to the guidelines, the size of variances plays a significant role in the court's willingness to affirm them. Not only are in-guideline sentences "safer" on appeal in the Eighth Circuit, but the farther away from the applicable guideline range that the district court strays, the more likely the appellate court is to find the sentence substantively unreasonable.
Severe Sentences
The Fourth and Eleventh Circuits are just bad places to be sentenced as a defendant. The Fourth Circuit's theory and practice align in its adherence to the guidelines. The court has adopted a presumption of reasonableness for in-guideline sentences. Consistent with that presumption the court shows significantly more deference to in-guideline sentences than to variances. The only time that the court shows a willingness to engage in meaningful sentencing review is when it affirms upward variances, without regard to the size of the variance.
The Eleventh Circuit shows much more overall deference to district court sentences than the Fourth Circuit does, overall, but the Eleventh Circuit is more likely to affirm an upward variance than a downward one. At the same time, it is particularly likely to reverse large downward variances.
Sentencing Relief
In contrast, Booker appears to have made the Seventh Circuit at least a slightly better place in which to be sentenced as a defendant. The court has also embraced its post-Booker discretion, although it is less comfortable affirming larger variances and upward variances of any size.
Unused Discretion
The Ninth Circuit should fall into the "Appellate Discretion" category, except that in the Ninth Circuit defendants do not seem to be appealing their sentences very often. The court shows significantly less deference to district court sentences on appeal and more willingness to reverse sentences that it finds to be substantively unreasonable, treating in-guideline sentences and variances essentially the same on appeal; however, the circuit has relatively few appeals of guideline sentences (by defendants) for substantive reasonableness. 173 
I. Issues for Future Study
The data give rise to several questions outside of the scope of this study and the appeals-level data collected, thus warranting future study: the extent of district-by-district sentencing variations, in particular within the "District Court Deference" circuits identified in this study; 174 the relationship between a particular circuit's rate of affirming variances, reversing in-guideline sentences, and the number of variances imposed at the district court level (a causation problem); 175 the relationship between a particular circuit's rate of affirming variances, reversing in-guideline sentences, and the percentage of sentences (in-guideline and variances) that are appealed (a selection problem) (e.g., few defendants appeal their in-guideline sentences as unreasonable in the Ninth Circuit even though the court has shown a real willingness to reverse them); and the relationship between the number/rate of Anders briefs within a circuit (particularly in the 173. The data set of cases in the D.C. Circuit is too small to draw any conclusions about sentencing "personality."
174. See, e.g., Gelacak et al., supra note 105, at 360 (finding "large variations in departure practice among district courts within circuits" under the pre-Booker mandatory guideline scheme).
175. See id. at 358 (finding a link, pre-Booker, "between a circuit court's appellate jurisprudence and the actual departure behavior of district judges").
Fourth Circuit, where that number/rate seems disproportionately high) and that circuit's rate of reversing sentences on appeal. The study also did not consider or address caseload, prosecutorial decisions, the role of plea or cooperation agreements, or disparities at the district court level (with the possible exception of those created or driven by the appellate-review practice of the circuit in which a particular district is located), all of which may provide alternate explanations of some of the initial narrative impressions of the circuits.
V. PRELIMINARY IMPLICATIONS FROM THE RESULTS
A. Conclusions
Tens of thousands of people are convicted of federal crimes each year. 176 Complete information about the operation of the federal courts post-Booker is essential to improving the fairness and effectiveness of their functioning. These data have a great deal of political and practical importance.
Other studies have documented that, since Booker, the average length of sentences for most offenses has not changed significantly and most judges have continued to impose in-guideline sentences. 177 This study demonstrates that the result of the Booker/Fanfan, Gall/ Kimbrough, and Rita line of cases is that federal sentences are determined more by individual district and judge than by an individualized evaluation of each sentence for reasonableness at the appellate level, resulting in disparities between both similarly situated defendants who receive radically different sentences and differently situation defendants who receive similar ones because they are sentenced in different districts/circuits. In other words, two defendants committing the same crime under the same circumstances may receive very different sentences depending on the sentencing idiosyncrasies of each defendant's particular judge. Meaningful appellate review of sentences is critical to assure that there is a proper balance between avoidance of unjustified disparities and recognition of the importance of individualizing sentences to reflect the totality of the circumstances regarding an offender and their offense.
The Supreme Court's remedial opinion in Booker and its progeny have left the federal circuit courts of appeal with two separate but interrelated options: (1) whether to engage in a formal presumption of the substantive reasonableness of in-guideline sentences under Rita; 178 and (2) whether to engage in meaningful or purely formal ("rubber stamp") review of the substantive reasonableness of a sentence in individual cases regardless of whether such sentences are within or outside the applicable guideline range. 179 The result is a tripartite division among the circuits.
The first category of circuits comprises circuits that employ a presumption of substantive reasonableness, resulting in a rubber stamp of in-guideline sentences and a near-universal rejection of sentencing variances. 180 The second category of circuits comprises those that do not employ a presumption of substantive reasonableness for in-guideline sentences but rather rubber stamp all sentences, so long as the district court indicated that it understood the discretion that it was exercising, which has increasingly become conflated with a review of procedural reasonableness. The third category of circuits neither employs a presumption of substantive reasonableness for in-guideline sentences nor rubber stamps any sentences. 181 Only sentences within the third category of circuits comply with the Sixth Amendment right to trial by jury and the Fifth Amendment rights to proof beyond a reasonable doubt and a grand jury indictment. Only these sentences embody the advisory-guideline system envisioned by the Court in Booker as a remedy for its constitutional holding.
Circuits that employ a de jure presumption of reasonableness for inguideline sentences and a de facto presumption of unreasonableness for variant sentences have created a circuit-wide de facto mandatory 181. While it is theoretically possible to have a fourth category of circuit courts-ones that employ a presumption of reasonableness for in-guideline sentences while rubber stamping sentences below or above the guideline range-given the philosophical inconsistency between rubber stamping and employing a strong presumption of guideline sentences, there are presently no circuits that this Article would categorize in this way. guideline regime, in violation of the Fifth and Sixth Amendments and Booker and Fanfan.
Circuits that employ no presumption of reasonableness, but simply rubber stamp all district court sentences, violate the Fifth and Sixth Amendments in a more subtle way. By affirming essentially all district court sentences so long as they are procedurally reasonable, these circuits have created a de facto mandatory guideline system within some of their districts or even individual courtrooms-namely, those districts and courtrooms in which judges, while articulating the knowledge that they are permitted to impose a below-guideline sentence never actually do so, but nonetheless have their guideline sentences routinely affirmed at the circuit level. The "excessive sentencing disparities" 182 that result from the luck of the draw of individual sentencing judge (judge that will vary from the guideline when appropriate v. judge who always imposes guideline sentences) in these circuits is similarly unconstitutional.
B. Limitations
This study suffers from two distinct limitations. First, it is based entirely on data from reported appellate-court opinions (i.e., cases in which a district court's sentencing decision has been challenged and the appellate court has published its decision reviewing the sentence). In addition to excluding contested sentences that are not appealed (and perhaps some contested sentences that are appealed but whose appeals are not reported), it also excluded most sentences that are imposed after a negotiated guilty plea. 183 This latter exclusion is particularly significant in the federal system, because the federal rules of appellate procedure generally prohibit judges from agreeing in advance to impose negotiated sentences. 184 Second, it involves the collection of data for only a short period of time (approximately four years) immediately following the Court's decisions in Gall and Kimbrough.
C. Additional Validation
This study has provided a number of avenues for future research regarding the sentencing consequences of Booker. One such avenue would be to repeat the study over a longer period of time, further 182. Booker, 543 U.S. at 312 (Scalia, J., dissenting in part). 183. Plea agreements generally require a waiver of the defendant's right to appeal the sentence imposed.
184. See FED. R. CRIM. P. 11(c) (prohibiting the sentencing judge from participating in plea negotiations).
removed from the Court's decisions in Gall and Kimbrough, to see if the correlations that this study found continue to hold true.
A second avenue of future research would be qualitative research involving interviews with individual judges about their decision-making processes under the new advisory-guidelines system. Such qualitative results could support the quantitative finding of this study that, in some districts and for some judges, the guidelines are still de facto mandatory.
A third avenue for future research would be to replicate this study at the district court level (i.e., using sentencing data from sentences that do not get appealed and/or publicly reported). The findings of this study may be skewed by the selection of sentencing decisions for appeal.
D. Final Thoughts
Disparities in sentencing may never be wholly eliminated, but one of their major causes, the tension between sentencing discretion at the district court level and substantive-reasonableness-review discretion at the circuit court level, can and should be eliminated. Of course, the results of this study will only have meaning if they are actually used by Congress and the federal judiciary to make more uniform and fair sentencing decisions.
No guideline system can fully account for the circumstances that will produce sentencing disparities, and by removing or severely limiting judicial discretion in sentencing, judges cannot adjust and correct accordingly. A rigid system intended to reduce overall disparity actually creates disparities different than, but equally unwarranted as, those documented in this Article. Mandatory guidelines are overly blunt instruments, bringing undue focus upon some factors (like criminal histories and drug quantities) to the exclusion of other important considerations, including the defendant's role in the offense, the presence or absence of violence, the risk of recidivism, and the personal characteristics of the defendant. The goal of this study, therefore, is to provide both the courts and the public with accurate information so that they can examine whether justice is being achieved. 185
